
PROFESSIONAL AND TRADE JOURNALS UNDER PERM 
 
By Nathan Waxman 
 
 The use of professional and trade journals as mandatory or additional recruitment 
steps has been significantly altered by PERM.  Prior to the implementation of PERM a 
broad variety of professional, trade and scientific journals and newsletters were employed 
routinely by employers as recruitment sources.  In many instances, such publications as 
JAMA, New England Journal of Medicine, Computer World and Aviation Week were 
mandated by respective SWA or CO personnel as the appropriate vehicles for recruiting 
physicians, software personnel and aviation industry professionals.  Not infrequently, 
employers faced NOFs or denial of certification if Sunday newspaper ads were utilized in 
lieu of such publications.  In many states, Computer World was deemed the appropriate 
vehicle for advertising roving employee IT cases. 
 
 In some states use of newspapers of general circulation in the location of the 
staffing agencies headquartered location was deemed an insufficient job market test for 
roving employee cases.  In Texas and New York combinations of newspapers of general 
circulation and national trade journals were encouraged in such scenarios.  This 
landscape has been radically altered by PERM.  Two Sunday newspaper ads are now 
sufficient for mandatory recruitment in any and all professional or non professional 
occupations under 656.17 (e) (i) (B) (4). 
 
 Conversely, use of professional journals is permissible in only one scenario under 
the basis process, irrespective of whether the position is for the CEO of a Fortune 500 
company, a roving programmer, or a dermatologist; where a job requires “experience and 
an advanced degree” and, a professional journal normally would be used.  In such cases, 
an employer may elect to employ a professional journal in lieu of one of two Sunday 
newspaper ads. Employers who elect this option do so at their own peril as professional 
journals are held to the same standard as Sunday newspapers, that they be the “one most 
likely to bring responses from able, willing, qualified and available U.S. workers”. 
 
 This evidentiary standard may be more daunting than it seems.  In the event of 
audit or post certification revocation proceeding, demonstration that JAMA or New 
England Journal of Medicine are more appropriate than a urology journal for a position 
as a urologist in a small regional hospital, particularly where positions have remained 
unfilled for years, might yield the conclusion that no reasonable media exists for 
recruiting the respective position.  No criteria are provided for preferring the broader 
reach of JAMA over the specialized market of a urology journal, yet in good faith the 
employer may have no objective basis for determining the journal most likely to appear 
appropriate to the Labor Department. 
 
 Few, if any, roving employer IT cases will satisfy the triple requirement for use of 
a professional journal in lieu of one Sunday ad, that the position requires experience and 
an advanced degree (not merely a bachelor’s plus 5 years experience, as would suffice for 
EB-II under CIS advanced degree professional regulations), and that the journal be the 
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“most likely to bring responses”.  In such circumstances, the employer will presumably 
resort to the safe harbor of two Sunday newspaper ads.  Moreover, contrary to pre-PERM 
practice, even those IT cases where a Master’s degree and experience are required should 
probably steer clear of trade publications such as Computer World, as it is by no means 
apparent that such industry focused primarily managerial publications would meet the 
labor departments enhanced “most likely” standard.  As an FAQ clarifies that the 
prevailing wage appropriate to the headquarters location is the wage applicable to bona-
fide roving employer cases, presumably the appropriate Sunday paper will be the way to 
go, henceforth. 
 
 Finally, practitioners should distinguish the rigorous standard for use of 
professional journals in lieu of one of two Sunday newspaper ads with the possible use of 
newsletters or trade journals of trade or professional organizations as an additional 
recruitment step for professional cases.  Such publications may be employed as one of 
three additional recruitment steps without consideration as to whether they are the “most 
likely to bring responses”.  However, caution should be exercised to assure that the 
publication is indeed emanating from a trade or professional association.  
 
 No limitation is placed on whether the association is national or local.  Thus, the 
Journal of the Maryland Society of CPA’s newsletter should be fine, as an additional 
recruitment step for a CPA in Baltimore.  However, the old standbys Computer World or 
Advertising Age, not being journals of a professional or trade association, will not be 
acceptable.  Finally, per FAQ, electronic professional journals are not acceptable, 
presumably either as basic or additional recruitment steps. 
 
Editor’s Note: Mr. Waxman is right when he says that prior to PERM publications were 
mandated by respective SWA or CO personnel “as the appropriate vehicles” for certain 
professions. However, the role of the SWA and CO prior to PERM was never intended to 
be so interactive with the Employer as to mandate publications. According to the pre-
PERM regulations and operating instructions (TAG), the SWA was only supposed to 
assist the Employer to complete recruitment. At all times, the Employer should have 
determined which publications would be best for recruitment, not the DOL. Since PERM 
applications are approved based on prima facie computer data, and not by interaction 
between the Employer and SWA, it appears that only in the event of an audit may 
applications be subject to possible evaluation of the appropriateness of the recruitment 
media. Since PERM cases have been fully advertised prior to filing, and therefore prior to 
audit, it has yet to be seen what kind of qualitative determinations DOL will make based 
on inappropriateness of advertising and recruitment media. – Joel Stewart 
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